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Grassley, McCain, Baucus Question SEC Chairman

WASHINGTON – Key senators today raised concerns that the Securities and Exchange
Commission may leave taxpayers bearing the burden for wrongdoing by Wall Street firms.  In a letter
to the SEC Chairman, Sens. Chuck Grassley, John McCain and Max Baucus question the SEC’s
approval of settlement agreements in disputes over stock research abuses. Grassley is chairman of the
Senate Committee on Finance. Baucus is ranking member.  McCain is chairman of the Senate
Commerce Committee.

February 28, 2003

The Honorable William H. Donaldson
Chairman 
Securities and Exchange Commission
450 5th St., NW
Washington, D.C. 20549

Dear Chairman Donaldson:

We are writing to you regarding the Securities and Exchange Commission’s (SEC) review
and approval of the settlement of lawsuits against certain Wall Street firms. These settlements resolve
claims of stock research abuses.

We are very concerned about press reports that these settlements are being structured to
maximize the amount of the payments that are tax deductible, thereby leaving the American taxpayer
to pick up much of the tab. In addition, we question the wisdom of settlements that have been
carefully structured to allow investment bankers and Wall Street firms to pass the bill on to their
insurers.
 

This is unacceptable. Congress has pressed hard for real change at the SEC and in the
boardroom. We are not interested in settlements that look good in the newspaper headlines but fail
to bring real accountability. It is disingenuous to hold press conferences highlighting settlements
which fail to mention that a significant portion of the payments may be deductible and are covered



by insurance.

It is particularly galling that as American families sit at the kitchen table filling out their tax
return and pay their fair share to the U.S. Treasury, SEC spokeswoman Christi Harlan stated in
response to concerns about the tax treatment of the settlements with Wall Street: "The SEC
enforcement staff looks at violations of securities law; we don’t take other factors into consideration."

The SEC may not take into consideration the tax treatment of settlement payments or who
ultimately makes such payments. Let us assure you, though, that we are concerned and we expect the
SEC to reconsider its apparent apathy about the tax treatment of settlements and who is liable for
making such payments. Accordingly, we request that as part of the SEC’s consideration of these
settlements that all Commissioners are provided a general analysis of the tax treatment of these
settlements – specifically, what portion will be deductible and what deductibility will mean generally
for the firm in regards to tax savings as well as in terms of potential loss of revenue to the Treasury.
In addition, we request that the Commissioners be advised as to what portion of the settlements will
be payable by the settling firms’ insurers and what such payments will mean for each settling firm. 
That said, we recognize that payments of restitution are deductible and believe the tax code should
not penalize efforts of direct restitution. However, we are concerned that payments may be presented
as restitution for tax and other purposes but will not translate into real relief for those harmed.
 

For the SEC to be oblivious to the tax treatment and the ultimate payor of a settlement is to
have the SEC working contrary to other functions and goals of the U.S. government. In addition, the
SEC and states’ attorneys general are naive if they do not believe that the tax treatment is of great
importance to the Wall Street firms. As the Finance Committee continues its review of the tax
treatment of fines and penalties it is with an eye toward the reality that lawyers with sharp pencils can
always try to find a loophole. It is essential therefore that the SEC and states’ attorneys general not
act as an indifferent or unwitting partner in firms attempts to minimize their settlement costs through
the tax code. While the SEC has its own resources, if you have any questions about possible tax
treatment of a settlement, we encourage you to seek guidance from the Treasury Department.

We ask that you make available to us the same analyses provided to the Commissioners
regarding the general tax treatment of the settlement and whether or not these costs will be borne by
insurers of the firm at question. Bottom line: the Commissioners and the American taxpayer need to
know how much each firm will pay that will not be deductible and will not be paid by an insurer or
other third party.

There have been words about the need for change and reform both at the SEC and in
Corporate America. Now is the opportunity to show the American people with action that makes
those responsible bear the full burden. However, artfully crafted settlements of corporate wrongdoing
that have the taxpayers subsidize this wrongdoing or have the costs paid for by somebody else will
only convince us that words are still all there is. We appreciate your prompt response to this matter
by March 10, 2003. 

Cordially yours,



Charles E. Grassley
Chairman 

John McCain
Chairman

Max Baucus 
Ranking Member
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